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The Proposed Equal Rights Amendment: Contemporary Ratification Issues

Summary

Thpr opBgeadl Rights Amendme ntERtA) wlleléeltguwr sl i Cpnef it
ights under the Il aw shall not be denied or abri
f .s’elshERAaspprbyef@ongress for riant i]1f9ifchaet i on by
mendmeala deewds t o matr y,0 nbsutti tmu t s ® wyaechalry dneaanddlaitneed ,f o
ati fBeawddind 19%7t7a,t e3Sl,ogdi thaet 38esequired by t
oted the r.BeRApfigtoan ga e s ti @msaildoena dflfii ontnehtelo9 7199 8 2
ddonal states appgnovag the gmatedwiiedelpctriima

me nd mewmitdevtasss i dered to have expired.

-

ri
t 1

R A )

After 23 years 1in which no additional state vot e
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Introduction

On July 20, 1923s Phet Na¢t NWRBp]l m&WNoman Seneca Fall
commemor atteanti ver3dary of the historic Seneca Fal]l

ratification onfdrmemret Nihyge twlindagth vanmen won the r1ig
meeting, NWP leader Alice Paul announced her nexX
new constitutional amendment, guaranteeing equal
Statesntendomen. Paul, a prominent suffragist, 1
Nineteenth Amendment, which established the 7righ
“e qual”armegnhdtmse nt as the nexfs Inoogviddmelntprepofed t he
amendment was first introduced sCangmbashs later,

Originaltdhle nlauncerde t i a , Mat h otAhme n g nfie ‘nkitennetnutr yl 9
aboliwombngti,ghts activist, and socia‘ltmemefor mer,
and women shall have equal rights throughout 't he
jurisdiction.

Nearly half a century passendddod foard uvlhtei Mott ¢ 1 YA me
the Alice Pavals Amepmdmendt by Congress and propose.
in PPW2common with the Eight e eSnitxht ha nAdmeThwlemnetnitest,h 1
proposed ERA 4y®al undee df ddri sreavteinfi cation; in this c
included in the proposing clause, or preamble, t
considerable early progress 1in the states, r1atif
35 stanel977, 3 shortfodrtthse 38 talpprotvatless ( ttha gu
Constitution. As the 1979 deadline approached, &
that t-heamsetvieme | 1imit was i’sncprr pekrsutsegl, irna tthheer atn
in the body oCfontchleu dai megn dtnheanttswtals € t l emeottfl ene o t
limited, Congress extended the ratification peri
added their approvadvedwuysriamgd tthlke extemoseod, ERA wap
1982

Since the pPreposadedRAatification period expired
Representatives have continued to introduce new
97CongtMosrse.nt ¢ ge new analyses emerged that led E
amendment remains viable, and that the period fc
by congressional action. Resolutionsgembrtake ng t
1 1I'TongtTehsesi.t stated“phemosengsthbadeadl ine for r

Equal Right”’l fAmenmdmendt,. t hese measures would el:i
deadlines; reopen the proeopreads eERtA tdabarensts;t aft e r at
extend the period for state ratification indefir

This report examimnes

the legislative history of
the proposed Equal Right

s Ameanldynseinst .o fl tc uirdreenntti f i

1“Alice Paul, Feminist, Suffragist, hitp/dwwalicepaul.orgf al Strategis
alicepaul.htm

2S.J.Res 21 and H.Res. 75, 68 Congress, S session.

SThe amendment is referred to hereinafter as “the proposed

4 See H.JRes. 192 and S.Res. 213, 9% Congress.
5SeeH.J.Res. 4AandS.J.Res. 39112h Congress.

6 Nevada became the B6tate to ratify the ERA when its legislature voted to ratify the amendment on March 22, 2017,
and lllinois became the $7when its legislature ratified on May 30, 2018.
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S

i ve proposals and reviews contemporary f
b i

l eg l ati
via lity.

Most Recent Devel opments

18" Congress Proposals

As té@E€ohgress convened, resoluobtRepsrtwadried dsntr odrt
t hSeenate that embraced two approachesftTtoshhe Equ
staprrtoposals that proposed a new constitutional

proposed by 9Fa&NREr20582Cion g)r,e sasnd tphraotp oveoaupledn

the ratification process by removing the deadlir
ERA.

An ERA es h"BtapoismIlisi&@Congress

One response to the 1issue oahasethbamtir g dtulcd i Bqu alf
new joint “frreessofl Tubtiisorna,l taer nat i v e!'Cwansg raéd9v8a2nicne d i n
when repobpbosong a new equal rights amendment we
extended ratificationedeaNekwl nve rfsoiro ntsh eo fp rtohpeo skERIA
continued to be introduced in the House and Sena
language identical or similalr9 &2. tThwo ofrriegsihn aslt aprr
amendments have been 6idanrgHHassc,BRe $SH.RIA. & faesl 5 n t he 1
detailed bel ow.

H. J. Re s . 35

The first fresh start ERBopgoopdslawvResi ntleSodfift ede d
on Januvary 29, 2019, by Representative Carolyn N
Mal oney has been j bTihnee dr ebsyo k1e7t9it besotsfipaolenlssoowisn. g

Section 1. Women shall have equal rgght the United States and every place subject to
its jurisdiction. Equality of rights under the law shall not be denied or abridged by the
United States or by any State on account of sex.

Section 2. Congress and the several States shall have the pentorte, by appropriate
legislation, the provisions of this article.

Section 3. This amendment shall take effect two years after the date of ratification.

Tkl anguage of this version of the amendment diff
Congresn 1972. The new whh.rld.ihigs .atpfige alrgedd sisni t i all
Specifically, Section 1 was amended by the addit
“Women shall have equal rights 1in the Uhnted Sta
a press release 1ss uMadl eante yt hdee stcirmeb e dRR etphriess eanst aat i

new and improved Equal Rights AmendmentT o d a ERA swould prohibit gender
discrimination and for the first time, would explicitly mandate equal rights for wamen

7 A list of cosponsors fo.J.Res. 35s available from Congress.govtatps://www.congress.gavill/ 116thcongress/
housejoint-resolutionB5/cosponsorg234&s=2.
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This ERA is dif fer efiGentuy.This ERA expressyputswomead for t he 2
in the Constitution for the first tinfe.

Section 1 of t htehlea mgamfil gote hvde r fs iv wdaRA D fh t tr loigdnu ctehde
68Congrasd9ABguably, it also payssufrfirbaugies tt oAltihce
Paul

Men and women shall have equal rights throughout the United States and every place
subject to its jurisdiction.

Congress shall have power to enforce this article by appropriate legiSlation.

Further, the resobhuntavwvnhexpandbyeatphbe opmendment
legis’lbateadjing it fromh€ongrvrdsasl tHt amed ude

H.J. Reas B&en referred t onstthietCuStwiibdgnh mmi ande Cowmit h
Libeaoffitthe House Committee on the Judiciary.
S.J. Res. 15

A se€foadh startnERAdphes @lolsnaglr 8 s 5 .1Re § f dbye d

Senat or nBloebz Mefn eNeMa rlcehr 2Ty @dtld, Senator Menende
joing2& oby ofSseonrast.or 'Memrempeszal incorporates the 1
ERA, as propOesregrésnsthe 92

Section 1. Equay of rights under the law shall not be denied or abridged by the United
States or by any State on account of sex.

Section 2.The Congress shall have the power to enforce, by appropriate legislation, the
provisions of this article.

Section 3. This articlshall take effect 2 years after the date of ratification.

S.J. Reass. rleSferred to the Senate Committee on the

Di scussion

As joint resolutions proposHi.ng RemSahBeSRdsment 5Sto t
would require appr ovtahli ridns iodfe ntthiec aMe nfboerrns bpyr etsweon
chambers of Congress. Unlike a st anPdraersds djeonitnt 1 e
approval is not necessary for'Botimtr aseoslod tuitdmsn sa
contain within their proposing clause (or preamt
8Re p . Carolyn B. Maloney, Press Release, “Rep. Maloney, Spe
James, and Chin Join Women Leaders to Annodheew, I mproved Equal Rights Amendment,

https://maloney.house.gawédiacenterpressreleasesep-maloneyspeakerquinn-andcouncitmemberdappin
brewerjamesandchin-join-women

9S.JRes. 21, 68 Congress, $session, introduced on December 10, 1923, by Sen. Charles Curtis of Kansas, and H.J.

Res. 75, introduced on Decemi&r by Rep. Daniel Read Anthony, also of Kansas. Rep. Anthony was a nephew of
women’s rights pioneer Susan B. Anthony.

10 A list of cosponsors foB.J.Res. 18 available from Congress.govhdtps://www.congress.gawill/ 116th-congress/
senatgoint-resolutionl5/cosponsorsp=%7B%22search%22%3A%22equal+rights+tamend#@2%7D8s=1&r=6&
overview=losed#tabs

"y.S. Senate website, “ htps/iven.senate.goagislatiietommonbrigfingl Act s, > a't
leg_laws acts.htm#2
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the states; batahlaitd tthos yaalnlldailpnutrepnos es as part of t h
ratified by th€oheghsloaoafute efvehnteStates.

Nei tHh dr. ReoS. J3. 5Riemsc 1l uude s fao rt iamaat oalfiincieti t heyr 1 n t hei
or in the body of the amendment. While a ratific
preamble or ‘thhned't2h0xk 0o U he BB meh8s,i ¢ hastpadtctioner

dating to6bttthmd uaayyl ya2 her than a constitutional 1
propose either of these resolutions to the statce
arguably be eligiblbefanscannfdeatdhonet hdefnol ue
preamble or the .t elxnt nooft tsheet taimmegn damernatt i fi cat i on

the expiration issues associated with the origir
arguably embrace the d¥mambpmdmmin wasd emra twihfiicehd tihrme
203 years after Congres.s Acecnor ditn gpot @tphdeh asdt ast cehso of
amendments remain constitutionally wvalid and eli
specifically pmesndmebh¢ dPdhpandgitsse,d. however, migh
the wewenratification déAth¢éndmedfii rshouhdlndedber
di scarded. T a nipmdolvuissiioonn oofn apr o pocswldd aansesnedrmte,n t s
necssary to ensure that a cowrt éeéhmgottpmtemtus maj or i
legislatures, favors the measure. This 1ssue 1s

Roepent hlERA Rat i fPircoactBis®p os allsl'6C ammnrgelses

Threes oltuost iroencsp eanp prhoeev aEIRApr ocys upeirs htdh @ gd tga mad b
rati fdecaadliiome i thraovdtuabectdbant € h'@o nlg.ddsisn c Sude Re s . 6

introduced in the Senate by Senat;dlt IBResCaB8in c
introdwmcdadhe House ofi - Repuesbpyn BRAefpirZedsieOnt at i ve J ac |
of CalandrtnhheHi HdeRidtcradodhu cNeodve mber b§, 2019, al so
Representative S pwoiual edo p EHnR Mrdaectriefsiocl aubyii oom spr oc e s s
decl artimegg arthendment Rpr2ddpa s%2MCeobnyg rie.sJs. woul d be va:
whenevernotawi fhetdanding a’ny thmemkwmml Dhreogpmtsacidn e d
are bavhewa sonori ginal“l yesé damwgnu,iwhitchhe mahat ains

Congress has the constitutional authority to
on the ratification ofstaamteensd;ments pending be
all existing ratifications remain in effect .
rescissions of ratification paasged by some s
argument is examined@®in detail later in this

S.J. Res. 6

This resolution, designed to reopen the ERA rat:i
Cardin of Mar¥3,anBH0 bhatlanuSawateirnldrtly n has bee

12 Article V of the Constitution authorizes Congress to choose the mode of ratification, by either the legislatures of the
several states, or by conventions called for the purpose of considering the proposed amendment.

13The 27 Amendment (te Madison Amendment) is examined later in this report.

14 Although the Equal Rights Amendment has now been ratified by 37 states, this report will generally refer to
proposals to repeal the ERA ratificprocéessorsotiton.dl i ne by its o

’Seeundef ThS¢ate” .Proposals
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p ofiTshoer spur pose of the re$Hplaemovnngatshstdeadli
ification of tHEBhe qtuaxdt rdfg htthsle camieonladllmewnitmgy st a

Resolved by the Senate and House of Represestafithe United States of America in
Congress assembled’hat notwithstanding any time limit contained in House Joint
Resolution 208, 9% Congress, as agreed to in the Senate on March 22, 1972, the article of
amendment proposed to the States in that jeisblution shall be valid to all intents and
purposes as part of the Constitution whenever ratified by the legislatures efotlnris

of the several States.

In commHnJswR¢7hOhe resoJvinBoedamet dhquidse a t wo
maj or ity Ifloars pbaesesna greeferred to the Senate Judici

H. J. RasH. B8Res. 79

Twor e s oltutaitonwoul d reopen the ERATtmratdiufcieada tbiyon pr
Representative Jachi ¢t hBpngded o,Re €ddnl B 87R%e m1.i a

introduced onahdMmwamlye 308, 2DA DP9, respectivel y. T
selected as the legislatAtvet e htiicthe dfort micst i wmi ti
Representative Speier hdoH.bJe.cRCEjhei7ndekketb o f2 18 ¢ os
resoliwt ii dteon tti%caall. Reseading asclfwdilwmgst:he resol vi

Resolved by the Senate and House of Representafities United States of America in
Congress assembled’hat notwithstanding any time limit contained in House Joint
Resolution 208, 9% Congress, as agreed to in the Senate on March 22, 1972, the article of
amendment proposed to the States in that joint resolution shall be valid to all intents and
purposes as part of the Constitution whenever ratified by the legislatures efotnrts

of the several States.

H.J. ResH. J38Rwsre?7@rred to the Subc,0onnivitle eRiognh ttsh
and Cividf LtiberHdese CommAtheaer iomg thaes Jhalid ilmeafyo
Committee on the Judoinc iNorvye nobne rAplr3i,l t3h@ep ocZomindi;t t e
an amendment in thél.datReset&® FudbbHouset e

Di scussion

Propone EtRsnacifnttthhlian because the amendment as orig:
in 1972 did not 1incwliuvidien ar hrea taijmfeintdanteenoia itdesxard bi ant
viable and eligible for 71 atGofnigecraetsiso np oisnsdeesfsiensi ttehl
aut horitmowehthotd® gha a Fdecaadliiome &xxn & nisti onl 9 &hdeto

16 A list of cosponsors foB.J.Res. s available at Congress.govhtps://www.congress.gavill/ 116th-congress/
senatgoint-resolutionb/cosponsorsp=%7B%22search%22%3A%5B%22sj+res+6%22%5D% & s=1.

17 The reasom.J.Res. 79vas selected as the legislative vehicle may be the result of language inclttiédRies. 38

In its resolving clause, the resolution stated that the cosree of both houses of Congress would be necessary for

passage, a requirement for proposed constitutional amendments. As the resolution does not propose a constitutional
amendment, it does not require the #thods supermajority to pass. By comparisoothiH.J.Res. 3&mndS.J.Res. 15

require concurrenceoftoh i rds of the Members of both chambers because
versions of the ERA.

18 A list of cosponsors foH.J.Res. 79s available at Congress.govttps://www.congress.gavill/ 116th-congress/
housejoint-resolution?9/cosponsorgp=%7B%22search%22%3A%22equal+rights+tamendment%22%7D%s=1.

19 See House Judiciary Committee websithtgis://judiciary.house.golegislationhearingséquatrightsamendment

20 See House Judiciary Committee websitatgis://judiciary.house.golegislationmarkupsi-j-res 79-removing
deadlineratification-equatrightsamendment

Congressional Research Service 5
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restartattihoen ntchiorcfke matti t wv ¢ hb6ut une ratification d
ERA supporters assert that Article V of the Cons
amendmentAsprJarcdeiscsi.ary Committee Chher mmai Reprasd
i himmarkup session statement,

)

As to Congress’s authority to change or eliminate
Constitution, which governs the constitutional amendment process, does not provide for a

ratification deadline ofany kind. Article V also contemplates that Congress alone is

responsible for managing the constitutional amendment process, given that it assigns only

to Congress an explicit role in the amendment process and does not mention any role for

the Executive odudicial Branched!

Proponents of thketamdeihdemdEsmupd®ames ilCwmaitniin [ e r
support of their position. The we'Maldsids onnot e t he pr
Amendment, which was afaittdanf ¢e@aln gnopd923a 203t gyehths

Ranking Me mbe rDoRiegp rCeoslelnitnast idvies put ed these assert
on the markup that

[tlhhesecall ed “Equal Ri ghts Ame nd mearers’™oftfeai l ed t o be
states undea congressionaliynandated deadline. The states relied on that deadline during

the ratification debates. That deadline expired in 1979, and Congress lacks any power to

retroactively revive a failed constitutional amendment.

The U.S. Supreme Court recogad just that in 1982, when it stdtéhe issue was moot
since the deadline for ERA ratification expired before the requisite humber of states
approved i£3

Theseotagede st i ons associated with ERA ratificatio
ltaer in thi“Conmtepmpodr amuy EYimaabl i ARnegyhdtmsd n tt h e

ReceArtt i vity in the: SNateaddegndlhllires

Al t hohghratification deadlin8& ,foirt st hper opproonpeonstesd hl
continued to press for action in the legislature
previously r ej eReetceedn tt hneo taanbelned ndezntvte.d optmednmt dkeyi a t h
Nevada in 2017 and Illinois inhdDOwk& etrogstpatoipfoy atltl
r attihfey ERA fail ed sttoa tree al cehiritshl?8ani fulgéasmidaonNo r t h
Caro®ina.

21U.S. Conge s s , Hous e, Committee on the JudiciahJjRes.79Chair man Nad
‘Removing the Deadline for Ratificatl3 20089,aaf the Equal Right
https://judiciary.house.gonéwspressreleaseshairmannadlerstatemenimarkuphjres79-removirg-deadline

ratification-equal

2These issues are examineGbntemporady ¥iabiity of thé&€qual RightsAimendmemti’s repor t

2US. Congress, House, CommitteeHIRestZ/Rer Hup,jeiNoyemBE€o0l 13 ns
2019, athttps://republicangudiciary.house.goyressreleasedollins-statemenbn-h-j-res79-markup!/
“Dustin Gardiner, “On Equal Pay Day ArizonalheRepublicans Bl

Republic/AZCentral.copApril 10, 2018, ahttps://www.azcentral.corstoryhewspolitics/arizona201804/10/equat
rightsamendmenvote-fails-arizonalegislature504 763002/

®Patricia Sullivan, “Virginia’s Hopes WaghingbbRPostRat i ficati on
February 9, 2018, dittps://www.washingtonpost.cototaliirginia-politicshirginiashopesof-eraratification-go-
downrin-flamesthis-year201802/09/7acfbf800dab11e88890-372e2047c935_story.htmifim_term=c4ell2eebca7

®North Carolina’s General Assembly a ddposalstaratitytheERAOct ober 28

Congressional Research Service 6
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Ne vaalmd I IRlaitntofiys Equal Ri ghts Amendment

The mospubwidel yed recenn ERA de¢mat eMpmwmemw 2 ¢ ed
May 2018, when Nevada and I1]1]1Theiirs aattiidnse dr a ihsee
number of state ratifications to 37.

OnMarch 22he 2Ndgaddatlture completediagtithre &ERAa

as profogde Reibny tPHORB8n9%2r ess. With this 4d%taba, Neva
to ratify the ERA, and t hei ffiicrastti osnt anteea stuor ed,o 1isnot
Februar

y 17 as Senate Joint Resolution 2 (SJR2),
Nevada House of Represensatctionessroenbdar wht2h0a Hie

amendment on March 23 potipkescldoithe ofitddtieanthaod
signi fHi. Ja nReewsa.s 2pOk 8% posed by Congress on March 22,
ear®Preerss accounts of the action noted that the
actions in Nevada. Efforts to secure ERA ratific
1970s and failed once when plased oW tthh@8ballot
Nevadaratificeasttiadgme, stthreattelgryea wgtuatbd Yyawwdiatmdgd, t o
l e gi $sl aatcutrieon whe imegpoaortaadd bays [ ERA] supPorters as
while the Eagle Fohriusm,o rainc aaltdhkeRc&apcpys sgerdocutlpo i t s
criticism of the amendment, noting the deadline
On Mo,y 23018, d¢hpiesllddumeoiscohpl etediagtithe &ERAa ase
propoded . MReE8n. t"HCeo n%2r ess. With this ‘dcttaitoen tlol 1 i no
ratify the amendment. The ratification measure,
Constitutional)o nAmkenbdrmeawtays 07h,@4o2p0tle8d, bgi hhel $§enate
introduced on April 11T and in its final form by
303The gosveampmoval wWas not required.

HB 271 in the House and SB 184 in the Senattich were referred to committee but not scheduled for floor

consideration in the 2019 session. See North Carolina General Assembly weltitie: divww.ncleg.gov/

BillLookUp/2019hb%20271 for HB 2271, andhttps://www.ncleg.goBillLookUp/20195b%20184for SB 184.

2T Nevada Legislature website, SIR 2htips://www.leg.state.nv.uSeéssior79th2017Reportshistory.cfm?D=319.

The governor’s approval 1is mnot r e qu ihevotinfavorof ratificatiof i cati on o
was 138 in the Senate and 28! in the Assembly, dtttps://www.leg.state.nv.uSéssior79th2017Reports/
historycfm?DocumentType8&BillNo=2.

23andra Cherb, “Nevada RatiPArsi Equadr RightBRasMegamad meyn t Comg r
Review JournalMarch 22, 2017, dittps://www.reviewjournal.comewspolitics-andgovernmentievadaievada
ratifies-equatrightsamendmenbn-45th-anniversaryof-passagdy-congress!/

29« N ada Ratifies Equal Rights Amendmentoff46n ni ver s ary of PlasWegagReviewy Congress, ”
Journal March 22, 2017, dittps://www.reviewjournal.coméwspolitics-andgovernmentievadatevadaratifies
equatrightsamendmenbn-45th-anniversaryof-passagéy-congress!

V«Pumping Life into t hNewFarkiindsMadh 25h20%7, diitpsd/wwdvmnydimes.coin/
201703R25/opinionsundaypumpinglife-into-the-equatrightsamendment.htm|7=0.

31 The Eagle Forum was an early opponent of ERA. Itséselfs ¢ r i b e d to enadescansetvativie and geonily

men and women to participate in the process ofggalernment and public policy making” Eagl e Forum, “Our

Mi s s i dtip://eagleforum.orghischescript.html

2« Nevada’s Ass e mballyl ePda sBqgeuda 1t hRei gShot s Amendment for Final Pas
20, 2017, ahttp://eagleforum.orgtatenewshevadatevadapasseeera.html

33llinois General Assembly website, T0General Assembly, Bill Status of SJRCA0Oaghttp://www.ilga.gov/
legislationbillstatus.aspPocNum=&GAID=14&GA=100&DocTypelD=SIJRCA&LegID=992628&SessionID91L

34 Rick PearsomndB i 1 1 Lukitch, “alll 1Ringhitss Abmernodvmesn tE €hi6agoYe ars after |
Tribune May 31, 2018, ahttp://www.chicagotribune.coméwslocal/politics/ct-metequalrightsamendmentllinois-
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Prospects for Action in Virginia, 2020

In 2019, measures proposing meatti ffiadadteidon oo fgatime
consideration in the Virginia Assembly. The el ec
party control in botkKkikens¢heobrohdEeRAgpolkat eng c
among legislatorschfmgle reesawrlltya jivmortietsy ,ont htehe f1 o
chambers to apprprvepasadd famandmen tofi Mah2ed XA cati on
would arguably carry sighyefarcamampayimbmlficr memmr m
amendmdbrt ssumttes woul B tmdierek vioifeh 63 $E Ridbrugsura b 1 y

meeting the redffoure¢emenonpfthaoae shrne¢es must ratify
they can be “vianlciod ptoor aatleld Iamst e rtthsi sa ICdb nBdE¥ripgaustaso,n a
According to press accounts, Vir,gonfalbepidlator
addressing various policyERSdA,s umhsi,d hi mec |l amadn snigd arae d
when the General Asse@mbP%.convenes on January 8,

Contemporary PubWwhaec dAtt thiet Edaras 1 T Ri ght s

Ame ndment

Public opinion polls showed support through the
recorded survey on support for the proposal was
Sptember 1970, in which 56% of resp®ndents apprc
Favorable attitudes remained steady in the 1970s
period, during which time levels rodppead poaltowms r
57%. A lsapeecri fEiRCcA s ur vey conducted by CBS News 1in
respondents supported the prfoposed ERA, while 1¢
The BERAxpiration as a pending constitutional a me
corrnedsipnog ffalilh related polling; there 1s 1ittle
research organizations after 1999, a devel opment
presumed to be a closed 1ssue.

More recentlagrian S®OiVeythen dducstteadt uas pionl lAnoenr ivwoamn
society. While it did not include a specific que
included t he “Tfhoelrleo whiansg bgeueenr ymu ¢ h t al Ks rsetcactnusl y a
in syoctioedta y. On the whole, do you favor or oppos
20180536story.html

¥Gregory S. Schneider, “Virginia Democrats Out of the Gate
Voting WashingtensPostNovember 18, 2019, attps://www.washingtonpost.colotalivirginia-politics/
virginia-democratsout-of-the-gatequickly-with-bills-for-nextyeareragun-controlvoting-access201941/18/
eclcceca241leabd9dc628fd48b3a0_story.html

36 CBS News Survegeptember-80, 1970. Source: Jane J. Mansbridyéy We Lost the EREhicago: U. of

Chicago Press, 1986), pp. 2269.

37 Major survey research firms regularly conducted surveys of public attitudes toward the Equal Rights Amendment

between the 1970s and the 1990s. Their findings reflected consistent support for the mo@rsbdent throughout

the ratification period. For instance, an early Gallup Poll, conducted in March 1975, showed 58% of respondents

favored the proposed ERA, while 24% opposed it, and 18% expressed no opinion. These levels of support changed

little duringthe period when the ERA was pending before the states, never dropping below a 57% approval rate.

SourceThe Gallup Poll, Public Opinion, 198&Vilmington, DE: Scholarly Resources Inc., 1982), p. 140. In ensuing

years, public support rose. One later synemnducted by the CBS News Poll in 1999, reported that 74% of

respondents supported the proposed ERA, while 10% were opposed. EB8ddews Pall “ S1 ow Progress for

Wo men, ” ¢ ondu c {6 H999Dahttp:¢vwambv.chsnewsXomewspoll-slow-progressor-women/
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change’'swomean us’Si mstiyxo cpieertcye?7nt of respondents favo
changing wémdms in society, 7% wWere opposed, anc

Equal Rights PAmepdhémgtrad ative
and Ratificatil-B9A3B3History

Despite the sffoghtsofddwomenhes in every Congress
bet ween the time when the Mott Ame nadlmeRiitg hwtass f i r
Amendment was approved by Congress and proposed

Five Decades of Effort: Building Suppc
Amendment in Cdf8gess, 1923

The first nprereqmadal ifgdht sa amendmendvdudedfindthy Al
68Congras## a3 its original form, the text of the

Men and women shall have equal rights throughout the United States and every place
subject to its jurisdiction.

Congress shall have power to enforce #t&le by appropriate legislatidf.

Al t hough Alice Paulluccrheatriaac tMortitz eAdmetnhdemetnhte na s a 1

next step in thses camhasgdofldowwamen he Nineteent ]
made little psogwvessthes Comgse of more than t wo
following its first introduction, an equal r11i1ght
the House or Senate in almostthpevoepps@bdbngnes s heAc
subteof committee action, primarily hearings, ot
came to the fl-eionr tfhoero $tdhnea tifei rts*fRutrliianteg etrh iyse apre.r i o
however, the proposal continSiendatte Jwdilceicar y nCol1f
reported a version of an equal rights amendment
unchanged until 1971:

Equality of rights under the law shall not be denied or abridged by the United States or by

any State on accounf sex.

Congress and the several states shall have power, within their respective jurisdictions, to

enforce this article by appropriate legislatién.
Throughout this period, amendment proponents f ac

l aboromea nlde asder s’s ofio t hme woomeMmccording tso one stu
ong pendenc'yy]he @Gosgr pes sistent and most c¢compel

b}

%“Two in Three Americans Favor Enhancing Women’s Status 1in
https://theharrispoll.corasamericangook-partin-internationalwomensday-a-collective day-of-globat-celebration
anda-call-for-gendefparity-a-new-harrispoll-finds-thattwo-in-threeamericans66-saythey-favol.

39 5.J.Res. 21, 68 Congress, $session, introduced on Deckeen 10, 1923, by Sen. Charles Curtis of Kansas, and H.J.
Res. 75, introduced on December 13 by Rep. Daniel Read Anthony, also of Kansas. Rep. Anthony was a nephew of

women’s rights pioneer Susan B. Anthony.
405 J.Res. 21, and H.Res. 75, 68 Congres, T session.
“Amelia Fry, “ Al i ¢ doarPHoff Wilsom,ediRighthof Pags®ya, .THe Pastand Future of the ERA

(Bloomington, IN: Indiana U. Press, 1986), pp-183
42S.J.Res. 25, 78 Congress, introduced by Sen. Guy Gillette ofdow
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spects for an ERA from its 1int rloldyucptaisosne di ni tl1 9
to the states was opposition from most of org
e tthrrincipal objection rassedghypiangannsedhh
osed the amendment wasdcoaceha thag ohepERNAe ¢
women, particularly with red®Paet hi otwagamsn,
otes the following

S o »vw OT
cT + B =

Through the years of the New Deal and the Truman administration, however, protective
legislationforwo men hel d a firm place in organized labor
an ERA threatened protective laws, it and its supporters qualified as the #nemy.

b}

The nature of opspogsriotuiposn warso m Iwlounsetnr ated by a 19
pma nent figures, including former Secretary of
El eanor Roosevelt, which assermekethatpensehhbeaelt
wipe out the legislation whic heihaals nbeeeedns eonfa cwoende
indu®try.

These attitudes toward the proposal persisted, ¢
civilian workforce and the uniformed services du
War I EFl1 9(4159)4,1 t agkoivnegr njnoebnst ,i ni ndustry, and the seryvV
previously been filled largely by men. Congressi

slowly in the late 1940s, but a proposal eventua
subjeadebasot and a vote 1 8 5] uloyt el %t4o6 .a pAplrtohvoeu gfhe Itlh «
t wohirds of Senators present and voting required
st¥p.

Thecabled Hayden rider, named fodr Airtiz omwmt, h ovra,s $He
emblematic of the arguments ERAracvacatFas sfta ded
during 1{ishel %Sblantakt ,e t hi s proposal stated the follo

The provisions of this article shall not be construed to impay rights, benefits, or
exemptions conferred by law upon persons of the femal&sex.

Al t houghs tchst ansdierl ¢ purpose was to safeguard pr
suggested an“Halytdeerni adre |l mdteirvaet :e 1 yo addidveidd et hteher i der
amendmesnttpporters, and these tactics delayed ser
version of the Eq%Whla tReivgehrtsst ihAenteenididnee mitt. was not w

43 Gilbert Y. SteinerConstitutional Inequality: The Political Fortunes of the Equal Rights Amendvéaghington,
DC: Brookings Institution, 1985), p. 7.

“Kathryn Kish Sklar, “Why Were Most PoliticHRightsof Acti ve Wom
Passagepp. 252 § . Opponents included the League of Women Voters ar
Steiner,Constitutional Inequalitypp. #10.

45 Steiner,Constitutional Inequalityp. 10.
46 Steiner,Constitutional Inequalityp. 52

“7“ Equal Ri gh t GongkessiomaiQuarterly Almanac, 8Congress, Second Session, 1950. V
(Washington, DC: Congressional Quarterly News Features, 1951), p. 419.

48 See S.JRes. 25, as amended *8longress.

49Mary Frances Ber"WhyERAF a i | ed, Politics, Women's Rights, and the Ame
(Bloomington, IN: Indiana U. Press, 1986), p. 60.
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ERA s up®Paonrdt ewass, opposed on arhet fdhasre bymiStelm ac fo r Mz
that time the ®nly woman Senator.

The Senate ultimately passed an equal rights ame
rider twice inCohgrbtB88Q§SiinropHdac8d by Senator (
Il owa and sumenrsoouss ,cowas apfPhpPovadlbnpnuaryoteé,off 9683
that comfortabiltshisswrsp aosfs avik mtblear st wao es ent and vot
Cons tnP?Ant amendment c¢came bef oTo ntghree sSse,n awhee na gSei ma
John M. Butl er -sopfo nMaorrysl ainRde 4abnddli hceod r § s 1 ut i on, as
by th n ridelrl, opm slswefiQwey6 ,at Wi dee wtf 176G year
Senat considered various equal 7r1tights amendment
sessi no proposal was considered on the f
Hayde rider had doasdsd papoopti oms thhe tSkemadqual
continued to''@omgrvees.s ,I nt teheSe8mMate Judiciary Comm
from future consideration when it stated in i1its

Your committee has considered carefully the admeent which was added to this proposal

on the floor of the Senatel t s effect was to preserve “rights, l
conferred by law upon persons of the female sex. This qualification is not acceptable to

women who want equal rights undéetlaw. It is under the guiseof-soa 1 1 ed “ri ghts” or
“benefits” that women have been treated wunequal!l
available to mef?

Bet ween 1948 and 1970, however, the House of Rerg
amndment. Throughout this period, Representati v
consideration of the amendment in the Judiciary

and again from 1955 to 1973. A Melmbre rh aodf btehcen Ho u
champion of New Deal social legislation, 1mmigra
measures throughout his career, but his strong c
earlier, opposed anriemg atlhirsi grhetrsi cadne nndame nhta wdeu 1 n
toward tHRe proposal

501n oral history interviews conducted between November 1972 and March 1973, Alice Paul recalled that Sen.

Ha y d e n’ s iniintradgcimg the siderswere sincere, and that he was dismayed when she told him it made the
amendment unacceptable to many ERA activists. See “Convers
Equal Rights Amendment, ’ct & ofCdlifornigg Cadisphere,©0.11976,atHi st ory Proj e
http://content.cdlib.orgiew?docld=t6f59n89c&rand=alisphere&oc.view=entire_text

51 While she voted against the rider, Sen. Smith voted yes on final passage of the resolution as amended, which
included the rider. Senate debd@@engressional Recordol. 96, pt. 1 (January 25, 1950), p. 870. See also,
Congressional Quarterly Almanac, 1§%. 420.

52 Senate debat€ongressional Recordiol. 96, pt. 1 (January 25, 1950), pp. &7B. For an analysis of the vote, see
Congressional Quarterly Alimanac, 195ip. 419422.

53 As with her vote in 1950, Sen. Smith opposed the rider, but voteshyfisal passage of the resolution in 1953.
Senate debat€ongressional Recordol. 99, pt. 7 (July 16, 1953), p. 8974.

54U.S. Congress, Senate, Committee on the Judidianyal Rights for Men and Womeeport to accompany SRes.
45, S.Rept. 155888" Congress, ® session (Washington, DC: GPO, 1964), p. 2.

55 Steiner,Constitutional Inequalitypp. 1415.
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CongrAepspsr o veBbr amolshiessual Ri ghts Amendme:
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sta

hough proposals for an equal rights constitut
ry Congrwas ,nohtl oor consideration of any pro
decades fodlb%ihgadthieoS.enByt ethe early 1970s,
ned increasing visibility as o= emuwefett hien s i gn a
United St aetsess .p aArst iocniep aenyte wliattner r ecounted

The 1960s brought a revival of the women’s right
changed social and legal rights and responsibilit
the civil rights movement and the amtar movement and their changed role in the

economy created a social context in which many women became active supporters of

enhanced legislation for themselvés.

the time the concept of aatieqmall ird ghd, iatmeha
popular support, as measured by public opini
t recorded survey on support for the propos e
ember 1970, ianwhihvdo6dofinrefpabdndbg at
tudes remained consistent during the 1 a
¥loadhor opposition also began td flaadreg,e sat
t infiloanti aheulUnited Auto Workers, vot
ndent

—- =

cted changing publi

actions that perhaps ref
T gsEqgueabdl8ays Actwomér

|
0s on several rel’atedufit d

e
h

“prohibited discrimination &%whaiclceo utnhte oCfi vsielx Riingh
n

1964 banned discriminat.i in s mploay meantti onm 1t

0
[geimphas Al aéeghemained pending, but unacted

sals for an equal rights amendment had gair
ndorsed an earlier version of the amendment
whieed Dbeymotc r at i ®BoPtahr tpya ritni els9 4cdoont i nued to incl
subsequent quadrennial ©platfor ms, and, by
on, and Nixon were all on reco%d as having

p

©n = O o O

st Vote inCdhgrdlddsiee, 91

resentat

ive Martha Griffiths of Michigan 1s v
l emate that

had blocked congressional action

Berry, Why ERA Fail ed, Pol itics, Women s Ri gp@0s, and the Ame nc

57 CBS News Survegeptember-80, 1970 Source: Jane J. Mansbridiéhy We Lost the EREhicago: U. of
Chicago Press, 1986), pp. 2269.

%8S e e

a b Gontemparary Public AttitudesoWard the Equal Rights Amendment

59 MansbridgeWhy We Lost the ERA. 12.

60 Equal Pay Act of 1963, 77 Stat. 56.

61 Title VII, Civil Rights Act of 1964, 78 Stat. 241.

62 Donald Bruce Johnson, complational Party Platformsvol. I, 18461956 (Urbana, IL: U. of lllinois Press, 1978),

pp. 393

, 403.

63U. S. President’s Task Force dAMatéoohSimple ustid@vaghingtan, DEnd Res pons
GPO, 1970), p. 5.
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for more 4 h#Agaiwws tdetche background of incrementa
Representative Griffiths moved to end the 1mpas:s
Januat969she 1intReo@dopdcpdoploding an equal rights a
House of Representatives. The resolution was 1 ef
been expected, no ®Owr thamre ddtid®7®%3s hoawkerr, Rej
took the unusual step ofhdipragoscdismbndmenpet o
A dischargl]l pwsd idad immasure to come to the floor f
committee of referral does not rr¥hpmrdrddr athar td e
House committed foomefuWitskbmrgonsideration of a
Representatives (218, 1if therAs aregp ord ewa @aan ¢ihes )
use of the discharge petition had seldom been 1in
support only 24 times since the procedure had bec
in 1910, and RepridsiemmpgtBmi MéOn7@r.2 0 fi Rapresentative
announced that she had obt ai nfeodr tthheé® npeecteistsiaorny. 2 1
Al t hough the Judiciary Committee had neither sct
resolution was brought to the House floor on Aug
discharge by a vote of 332 itwosé@Rf bhyndd approved 3
The Senate had begun to act on a resolution pror
Congress in 1970, before the amendment came to t
Commi’s¢ t®webcommittecAman Cmemtts thaSli d nlRdeastr.h mbgls o n
Senate version of an amendment. These hearings v
in September, and consideration on the Senate f1I
by consadeéradopmni on of two amendments that would
compul s orsy rmwiilciet,arayndd¢ B 9o mpaami bhell poayer 1in pu
final amendment that provided alterntahe ve 1 angua
Senate resolution was wunacceptable to ERA suppor
October 14 without a vote on the resolution as a
action in thduskbs¥%eguseéewm. ]l ame

Passagad Proposal bCo@a@gmgldestF8 72 9 2
I n t"HCeo n9g2r eRspresentative Griffiths began the

pro
Representatives HwlieRe¢slhpedDPDdtsiamguaamdequal rights
Chairman Cell poseontinbad mno dpnger blocked ¢ omr
subcommittee and full committee hearings, the Hc
amendment on July 14, but the resolution as 71 epc
citizenship, thboexemphdoandeof awoden from selectdi

64« Martha Griffiths anedntt,h? Niaqtuiaoln aRli ghrtcsh iAmeesn,d mMCent er for Le
http://www.archives.golgislativefeatureggriffiths.

65 Congressional Recordiol. 115, pt. 1 (January 16, 1969), p441
66 CRS Report 9552, The Discharge Rule in the House: Principal Features and UseRichard S. Betp. 3.

7“Equal Rights for WEongressiodal QuarterdyAlmanac, Wengrast 2 Se¥sion-1970,
vol. XXVI1(26) (Washington, DC: Congressional Quarterly, Inc., 1970), p. 707.

8« Equal Rights for WEongressiodal Quarterdy®imanac, Wengrass, 2 Session-1970,
vol. XXVI(26), p. 707.

69 For debate and vote on the amendmentCsergressional Recordol. 116, pt. 21 (August 10, 1970), pp. 28004
28037.

M<“Equal Rights for W¢&aongressiobal Quarterdaimanaa 1980ppm #0876@9,
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unacceptable to HRA. Reppne €t 8&r st.heWhfelmor 1in early
the House stripped out the committee amendments,
by iapabrtisan v@dte of 354 to 24.

The Senate teamk swepl tahmee nHaomesneg duri n®Cdhgr ssesc,ond
in Mh92hOn Martclhe Judiciary Committ eRe @r0e8ported a
after rejectingnaolewedirmgd ame naddnemttesd bWy the Subco
Constitution, and several ot hers offered 1n the
March 15, and immediately set aside. The Senate
with SenaybroBiltedhi Bna, a |l ongtime ERA supporter
day, President Richard Nixon released a letter t
Pennsylvania reaffirming his erd’détseemeéemwdb dfiysher
whitcthe Members debated the proposal, Senator Sam
of amendments that, among other things, would ha
service and service in combat unxitgimig tgead¥WrS.
specific state and federal legislation that exte
Over the course ofs tawwe nddanyesn t sS ewearteo rs eErrivailnl y ¢ on
generally by wide maregiappr ocOme dMatrhceh HRo2u s et hwee rSseinoe
amendme Re 2 0,Bl.bJ]y. a84v&t ewidfh strong®bipartisan supp

The t e xRte 200£8t e J Equal Ri ghts AmeaUWEemgreasss pr opos e
foll ows:

House Joint Resolution 208

Proposing an aandment to the Constitution of the United States relative to equal rights
for men and women.

Resolved by the Senate and House of Representatives of the United States of America in
Congress assembled (tlirds of each house concurring therein), That

Thefollowing article is proposed as an amendment to the Constitution of the United States,
which shall be valid to all intents and purposes as part of the Constitution when ratified by
the legislatures of threiurths of the several States within seven ye#its submission

by the Congress:

“Section 1. Equality of rights wunder the law shal
States or any State on account of sex.

“Section 2. The Congress shall have the power to
provisions of this article.

“Section 3. This amendment shall take effecttwoygafst e r t he date of ratificat

"X The vote in the House was 217 Demcematd 137 Republicans in favor, 12 Democrats and 12 Republicans opposed.
Congressional Record v o 1 . 117, pt. 27 (October 12, 1971), p. 35815.
Constitut i on@ohgreasineahQuanterly Almanac, 9Zongress, ¥ Session, 197vol. XXVII(27)

(Washington, DC: Congressional Quarterly Inc. 1972), pp-688

721n his letter, President Nixon noted that he hagponsored the ERA as a freshman Senator in 1951, and that he
remained committed rttotheSdnate Minorityrl eadee About the‘Piloposed €onstitutional
Amendment on Equal Ri giStPsesidepRublicapers of thd Présidemts af the’United

States, Richard Nixon, 197®/ashington, DC: GPO, 1972), p. 444.

73 The Senate voteas 47 Democrats and 37 Republicans in favor; two Democrats and six Republicans opposed.

Congressional Record v o 1 . 118, pt. 8 (March 22, 1972), p. 9598. See
Er vi n Op @ongressionabQuarterly Aimanac, YZongress2™ session, 192, vol. XVIII(18) (Washington,

DC: Congressional Quarterly Inc. 1973), pp. 298!,
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The action of the twRe@bhbBmbeewsr dan mppooivti ngs Ho fl .
present and voting 3(.%1% 3% ihnh dt hHeb eSsecenfafteec ta md K or
proposing the amendment to the states for ratifi

Congress SeYtesara Raetviefn cation Deadline

When it proposed t he ohlgusatlsi spRui lgahttesd Aimme ntdhnee npgr, ¢ aCmb
resolthtalt e nWaRsA t o be ecanid fiteretquginsdgiltley number of st
legis(lh8utrkesewi ahi nowgtvlean tyiema si to iwaosg dpropgos dd,con
valid part oA thmeCbnmtitfhoronatut dcwitithntiwes ET g
Amendffpnoposed in 1917, and, with the exception
Child Labor Amendment, al l subsequent proposed a
deadline of seven years.

With respedtbtod tAlme ndmielhd , Congress did not 1inc
when it proposed the amendment in 1924, It was ¢t
short of the 36 required by the Consattietsuti on at
Al t hough the amendment arguably remains technica
proposed, the Supreme Court in 1941 upheld feder
incorporated in the Fair Labiomr tShed/medadswed soStAatt eaf
V. Darby LufBd2 UoBpandP0 (1941)). In this case,
deci sHammeim v. (RdgdnMBar 251 (1918)) ,-Owswehni cChh irludl e d
Labor Act of 1916n639t8taonab75  Thwasmendment 1 s
having been 1 endésreld 4nlo 6dte cbiys itohne. Cour t

In the cRisghtode 1tthle, TRviernst ti ,e t dirp & ®ivdemntdtyrye nt s t he
“sun’sat i fication pr oiviestiboond ywaosf 1itnhceo rdpwarnadtneedn t i t
subsequent amendmeudes crimhawe dienc] Congmess the tin
bodceyl ut tetrhpedo p@oens eqabhtbywyt one of the subsequen
amendfletntes TWlkint ¢, y-Fdwe n h ;FiTfwehn tays8d xdfnhd ntt lye

ERApl aced itnhptrhbea mbt e or aut hont daengthanolnti e b
amendme#AA Thi ¢ sédé¢ision, seemingly uncontroversial
profound implications for the qutBERiAan of extenc

Ratification Efforts in the States

State

s 1initially responded quickly once Congress
consideration. Hawaii was the first state to rat
completed RetRi0dnBlen eHn d .o f hladd7 2r,a tRidfe ised dn o trettsd
it seemed well on i1its way to adoption. Oppositioc
around or gavTQ@R t ERMiscchvi ked many of the ar gument s
congres s i®mpaplo ndeenbtnsé aadllsypor t ed t hat ratification o

7 The origins of and rationale for the sewgrar ratification deadline are examined in greater detail later in this report.

“J ohn R.hiVlid elLa b‘oCr /Encyclopedia of Constitutional Amendments, Proposed Amendments,
and Amending Issues, 17291Q 3 edition (Santa Barbara, CA: ABCLIO, 2010), vol. 2, p. 65.

76 Only the proposed District of Columbia Voting Rights (Congressional Representation) Amendment included a
ratification deadline within the body of the amendment. This exception is examined later in this report.

77 Constitution Annotated, Analysis and Intefation of the U.S. Constitution “ Ar t i cl e V1.2, Proposing
A me n d me https;//Constitution.congress.gbwwseéssaydrtV_1_2/ hereafterConstitution Annotated

Fountk d by political activist Phyllis Schlafly, STOP ERA, wh
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set aside existing state and local laws providir
would leadamd ictilpat ed negati viel ns olORI#41, and econoi
suppocratbelrischhaidotragra n i“E R Ame fiajsc aan umbrell a associat

coordinat e tahnee nedfnfeonrtt sgeroofueppsgpaa mddi H ieagdnvaotciactnea If or
the amendment

Opposition to the proposed EqutadeRgtght salAtmk ad gnk n
noted earlier in this report, public approval of
the ratif#Ealtliowi pgrtlbad.first 22 statdé¢9dpprovals
3morien 19 71dachnihm dl 99 P57 pnl ftoohaadl 8schfor35 ,0f t he
constitutional requi fAmenhheothaotw& ERIAmMOp poatenf scat
in the states promoted measures in a number of 1
ratibnesat Al t hough tshuec hc oancsttiiotnugtuihonnsdydidtedd/ ,Ohfe e n
five states had p#fThedquesciosioh messusseson wil
later in this report

Ratifik&kt enidled7 8but Empil9 8?2

By the late 1970s, the ratification process had

specifipad aimb Rle® OBals. Jaapproaching. R &saucntsientg t o

t b

date of March 22, 1 97 9n,0 vEeRIA ssturpaptoergtye rtso deexvteel nodp etd

congressional resolution. The vehicjoé n¢hosen

by

resol Ht ToRgs iné63 &diSeodhgonas O®ct obeghy 2Beprldsié/nt ati v
Elizabet #foMHoN¢ wmm¥lmrokt her s . In its original for m,
extend t hne addedasdelviennca Yaehauwrss doubl ing the original 1

Duringshearthg House ’s] udubccioamnyi tCtoememiont e(@i vi 1
Rights, legal scholars debated questions on
whet her an extension vote
Members present and voting
Judiciary Committee also a

among other 1issues, to oppose the ERA in 20109. See “10
Forum website, 2019, attps://eagleforum.ortgpicserallO-reasongdo-opposeequatrightsamendment.html

70 David E. Kyvig,Explicit andAuthentic Acts: Amending the U.S. Constitution, 17985(Lawrence, KS: University
of Kansas Press, 1996), pp. 4082.

80 Kyvig, Explicit andAuthentic Acts., pp. 409412; Berry Why ERA Failedp. 69.ERAmerica drew support from
such organizations as the League of Women Voters, American Association of WynMésgien, Federation of
Business and Profess i on aERAOGManizations.s Cl ubs , and other pro

81 MansbridgeWhy We Lost the ERfip. 206209.

82 Ratifications by year and order of approval: 1972: Hawaii, New Hampshire, Delaware, lowa, Kansas, Idaho,
Nelraska, Texas, Tennessee, Alaska, Rhode Island, New Jersey, Colorado, West Virginia, Wisconsin, New York,
Michigan, Maryland, Massachusetts, Kentucky, Pennsylvania, and California; 1973: Wyoming, South Dakota, Oregon,
Minnesota, New Mexico, Vermont, Conniectt, and Washington; 1974: Maine, Montana, and Ohio; 1975: North

Dakota; 1977: Indiana; 2017: Nevada; 2018: lllinois. Source: The Equal Rights

and
t he
should bthi bgsaofi mhbke
; and 1f state resciss
ddress &Comhe mnamiingsues

Re a

Amendment/ equalrightsamendment . bttpsy/wwwe§ualhightsamahdmernt.drg/c at i ons o

eraratification-map

83 State rescissions by year: 1973: Nebraska; 1974: Tennessee; 1977: Idaho; 1978: Kentucky; 1979: South Dakota.
Source: The Equal Rights Amendment/equalrightsémere nt . or g, “State Ratifications
https://www.equalrightsamendment.agratificationrmap

84 Rep Holtzman had defeated Repmanuel Celler (g.v.) for renominatiamthe Democratic primary in 1992,
8« ERA De adl i iCengrEssional Quartedy,Almanac, 9&ongress, ® Session1978,vol. XXIV (34)
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controversy in the comdning eteha nda toipfpiosdttii®m @ r ic
led to a compromise amendment to the resolution
years, three months, and eight days. ERA support
assure cppamivaleecofa the extension. Two other chan
the right of states to rescind their ratificatic
the full Htoluisredsbys mpearwomaj or it y,i twteeree vohoetrh irtej e c
reported the resolution to the House on July 30.
The full Hous et idoenb adtuerdi ntgh esjuenenteorh gl 9a7n8 ,a me nd me nt
proposed toseftfogms zetostadseind t Ancoitrheirns t rument s
ame ndmecntte dr eojne t he floor would have required vot
pass by t-thki sdsmevdtwo necessary for original act:i
amendme nHtosu.s eTlmedopt ed the r es oolnutAiuogm sbfy 1a5,v olt9e7 8o.

The SenatHe Jt.oRxiksn.u@xc3*8 ber; during its deliberatio
similar to thosandiffed etdhadndp thiernsgHibtuhsree ¢drh i s c a s e

by a voteono fOcotdbtearn36anusual expression of suppor
signhkd joindnr@stodmaen oMbh,e epweonc etdhuocowegho f pr oposi ng
to the states is sokbelbpdercoh®r€onsonabtpoarogat

During the extended ratification period, ERA surg
nece sastairfyi crat i ons Whirl ¢ hep mone ex ndtmso mpg uirns utehde rsetsactiess
similarly unsAGaddaupf Pbltesehbosted in August 1981
supported the amendment, a higher percentage t ha
notdhe positive poll results were really mnegati:-
cme from the states in whi©®Ons Jpumer t3 Owa sl 9i8®2e n tt ihf
Ri ghts Amendment deadline expired with the numbe
rescissions.

Rescission: A Legal Challenge to the 1

As moted earlier, while ratification of the prorg
number of states passed resolutions that sought

he amésndenxetnetnde d r ad x fil meadtPhBed ,ldeegaidsllianteur e s of mc
tates had consiodfe rtehde sree spodisasscdoenpse aaln dt hSe i r ear | i

tifP'thtowgsout the period, however, legal opin
i

S C ssi1on remained divided.

- = o
o o

=]

O Maly9 799,, t he state todtd dathoAr ijmdma dabd itrhdi wi d-
Washington legislature, broughtr Itdgalldiashdtriaen iorf

(Washington, DC: Congressional Quarterly Inc., 1979).

8« ERA De adl i CengrEssianal Quhrtedy, Almana@5" Congress, ® Session1978,pp. 773775.
87« ERA De a d1 i CengrEssianal Quhredy, Almanac, 9&ongress, ® Session1978,pp. 775776.
8« ERA De adl i CengrEssianal Quartedy,Almanac, @&ongress, ® Session1978 p. 773

8« ERA De adl i nGongiessand the Nationgl. \, 19771980(Washington, DC: Congressional Quarterly

Inc., 1981), pp. 798 0 0 . For President Carter’s explanati“oEnquoafl his sig
Rights AmendmenRemarks on Signingl.J.Res. 638 i n U. S Publie Papars ofitkePresidents of the

United States, Jimmy Carter, 19{@\®ashington DC: GPQ 1979),pp. 18001801.

9 Berry, Why ERA Failedp. 79.

91 Kyvig, Explicit and Authentic Act. 415. For state rescissions, see above at fodt@ote
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asser tsitnadtietlshthhhev er i ght t o r eo fc i malt.*ftTithieed apt lilacimsntt ri uf rfies n
furt hetrhaats ktehde ext ensibadeehaceddPbyl Candress d.

On December DAi¥x,t rlixc&1 Court Judgh€ddMgreesn Galdliste
exceeded its power by et 2dt9n gJ utnhegca hdde, a(dRl 9i8n2eh aftr c
states had the authority to rescind their 1instr?u
befwwreamendment was declared to *léeheamMNadpeomatli ve
Or ganifzoWwd meom ( NOW), the Il argest ERA advocacy org
Services Admi ®appe aitsé ddnetichifs8idodnl y t o t he,ohupreme C
January c2oh,soll%&x,tedatoercdappedhhbarasdoerhdasgst he
Court also stayed the judgmends ofott dt¢dhedamhioe D, st
extended ratificasobonhd¢advhze meonhwenSendp dfeonre i1Ctosu rtte
Oct obiadr s4nit hee dpsp emd st , a didt rcdawcrtatt ed¥e ctihsei o n .

Renewed Legislative and Cons't
1982 to the Present

Interest in the proposed Equal Rights Amendment
deadline agpB0OegdiiBmMB2ed ut hat tiulear thfefrer tha vteo biemtn
the con“ept hiamt@angress, while additional approa
revii.vle. Regst h208@ mendment as 0% ognigiraelslsy. proposed b

“Fres h"IStapdas al s

One pomecannsi adtfi mg sam equal rights amendment woul
j oint r ¢éfSrod suf Eso¢na r 4as t he June 30, 1982, extended
approached, resolutions proposing anh equal right
CongNesws versions of an ERA have continued to be
each succeeding Congress. For many years, Senat c
customarily introduced an equal rightenednendment
Congress; 'Liomge etsbe BkEhator Robert Menendez of |
Senate fresh start proposals. In the House of Re
New York introduced a fres hOShtnadr ta lelq usaulc creiegdhitnsg a
Congres s e sa.meFnrdensehn tsst airntt ‘r'Coodnugcr®eds si Rae rfidlh d 1. SRE 6 .

35were discussed eaftrNMosetr Renc etnhti .sDerveploorpme nutnsd e r

92 However, neither the Idahanthe Arizona legislature had passed a resolution of rescission.

93 State of Idaho v. FreemaB29 F. Supp. 1107 (D. Idaho, 1981).

“J ohn F. Carroll, “Constitutional Law: Constitutional Ame n
Ratification Perid , St at e of TAdranhaw Revieywdl.rl, nomla(sumrier 1982), pp. 1561.

95 GSA became involved in 1982 because it was at that time the parent agency of the National Archives and Records
Service, now the National Archives and Records Adstiation, which, then, as now, received and recorded state
ratifications for proposed constitutional amendments.

9% |daho v. Freemans29 F. Supp. 1107 (D. Idaho, 198@job. juris. noted455 U.S. 918 (1982yacated and
remanded to dismisg59 U.S. 80 (1982).
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“Thr-8edPeoposals

In addfreefipmswopastal s, alternative approaches to
emerged over the years. In 1994, Representative
H. Resiin 483R€on@d3e s s . His proposal s ou gihvte st ot or e qu i
““ake any legislative action necessary to verify
part of the Constitution when the legislatures ¢
AmendMEhts resolution mweset aad erCpsrpoopriosseg BEOBbAyt hae t h

volunteer “ORA aSwmmitti odwh P 8 B s waosl lcoawlilnegd afdopt i on
Twe sSteyv eAmtehn d me n t , the Madison Ame nHl.nRenst., 4i3n2 1992
and a succession of identical resolutions offere
Congr®wasst,that, following the precedent of the N
valid pr oposaatli oann dp rtohcee srsa twiafsi cst il1 open. Repres
that the action of Congress in extending the ER/
“subsequent sessions of Congress may adjust ti me
cessors. These adjustments may include exte
i n e ®Tlhteo gientfhleurence of the Madison Amendment
in this report

ar 20 122 nmairvkeefds athhye e3x0pi ration of the pr
ertxtended ratificatiopdn deadbhnné¢ ysPer em
e n

e

— oo

TO O X gD ® 0

de
dl
er

-+ o o0

dquestion of whether thedometndmant om
.1 AAtse m oit moditeh i osf rtehpeo rmmo st i nfluential d
noacl cyusrirse d wh-8 @ v ¢Almkeehn Tdweemntty, or i ginally propose
package that included the Biellt hafh Riwgpht s,
uries and ultimately ratiSubdeiqmeh?292. This
owledgment ’sofvitahbeiglatmtbyvhyy meéintect ly on the 1ssu
us of the proposed Equal eRi ghd g dhidtmwend ment , a

y e
d s
it i
I e

o ® 0O o0
"’ES”QJQJCT'ES

©“ o0 0 <0 %
~ B

o

t heongress, for the firstdeacdtinéenespithedprop
e introduced i n tohtaht tshoeu ghhotu ssep eacnidf iSceanlaltye t o
minate entirely, 92h&; deadliemepensn cectthda nprildpas ad
ificatxcoanrentteoumheonof 35 states; and (3) ext
efinitlelgyi.s |GQutriroenn tpsrtoapteest ianwge tshter @'tthergeye i n t he 1
gr®.sl. Rle.sJ.. Rods J . R8&wa.d i7s%cussed earl i &Mositn t hi s
ent DeVel opments.

=
O’;SQ_*‘*""H

9As noted elsewheresiateéehisrgement ,  mahet &¥&thsethat (1) Cong:
authority to propose, alter, or terminate any limits on the ratification of amendments pending before the states; (2) all
existingratifications remain in effect and viable; and (3) rescissions of ratification passed by some states are invalid.

9% The Equal Rights Amendment website, a project of the Alice Paul Institute, in collaboration with the ERA Task

Force of the National Council f Wo me n > s O rhigpd/mwwzequalrightsarmendment.org

99 Most recentlyH.Res. 794n the 11 Congress.

1WRep. Robert E. Andrews, “Applauding the Recent Actions Ta
Equal Rights Amendment, ” E Cangressional Recopaddl. 189 ph 40 (Jure 5,i2@03)t he Hous e
pp. 1403914040.

101H J.Res. 47Rep. Baldwin and otherS;,J.Res. 38Sen. Cardin and others. Aside from routine committee referral,
no action was taken on these resolutions.
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Contemporary VEghali Ryghafst he
Ame ndment

pporters of utlhacr IEyR-Att haeh atdhrpenes t @ g gounakht layt,e t he
rategyrataisfsiudbavtnigoands Itkdyl @ nfoa wnd-itde nbd fwalai ch u mb e
sources that they claim support their content

Su
st
of
remains constitutionally viable. Ot her schol ars
aboartjebt itohness et oassertions.

Articl €o¥Mgressional Authority over t he

Propone
the con

nts of the proposed Equal Rights Amendmen
st

principa
r
c

t

titutional amendment @fr otckees sCogmsatnitteuwlt it on

Il argument’sf édrmnntghai®t] Jshtea ¢ Ceosnlgirdeasdsr,t i whl een e
two thirds of both Houses shall deem it mnecessar
.o whi ch .ntshnatld ded vEREUlipotes alds I Part of thi
the Legislatures of three fourths of the.several
"While the Constitution is economiceandewvd ttho wor ds
the three branches of the federal government, it
these powers. In this instance, the founders pla
congressional authority heypnoposppamenrdmbiywt $ hes
t wohirds majority of Senators and Representative

I a1992 opinion for then€Commseg tadt it fHSeec Parnetslm deh tt
Amendment, Acting Assisfdani fgftmotwmeok Gomner olff Tihr
time limits in Article V, and drew a comparison
Constitution:

[tlhe rest of the Constitution strengthens the presumption that when time periods are part
of a constitutional rulethey are specified. For example, Representatives are elected every
second year ... and a census must be taken within every ten year period following the first
census, which was required to be taken within three yeardeoffitst meeting of
Congress.. Neither House of Congress may adjourn for more than three days without the
consent of thether ...and the President has ten days (Sundays excepted) within which to
sign or veto a bill that has been presented ta.hifthe Twentieth Amendment refers to
certain specific dates, Januar§ 8nd 2@". Again, if the Framers had intended there to be

a time limit for the ratification process, we would expect that they would have so provided
in Article V.02

Further, Article V empowers Congress to specify
legislatures, or by ad hoc state conventions. Ne
allocated any obvious conscestsu.t i Toon atlh orsoel ewhion ntihge
the Constitutional Convention did not intend to
supporters can counter by moting that the founde
through a conventioh $hmmongqdeby €@étnhgitredsst cogfi s 1 at

102y.S. Department of Justice, Office of Legal Coun€elngressional Pay Amendment, Memorandum Opinion for the
Counsel to the Presidertiy Timothy E. Flanigan, Acting Assistant Attorney General, Washington, NaePid992,
Medical and Public Health Law Site, LSU Law Center, Louisiana State Univerditigpat//biotech.law.Isu.edolaw/
olc/congress.17.htm
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the YTheesuggestion here is that the founders de
authority over the amendment process, while simu
supermaj or itt,y amedq tbiarleamecni ng it with YIme threticle
case of the proposed Equal Rights Amendment, it
neither ratification deadlines mnor ¢ onhteermepor ane.i
in Article 'V, Congress is free to proposce, alter
disct®tion

Advocates of congressional authority over the ar
Congress has actedeorcouneser of ,oocaaiféomes ,inhtehr at
states to assert its preeminent author't under
For instamnce, on July 21, 1868, Congress passed
Amendmdamtvet been duly ratified and directed Secr
promul gate it as such Congress had previously r
that 28 of 37 states then in the Bniroant ihfaydi nrgat i f
states had subsequently passed resolutions purpc
legislatures of 3 others had approved the amendr
ratification resolutionbutCpngcesdedoneidectdr el
process PCompglrectses. similarly exercised its author
years later when it confirmed the ratification ¢
March 3%Comdegrd0.exercised its authority over the
when 1t d e ¢ I-Saer veedn tt hh e A mMewnedard éfMet d 1 st chre ATdeon dhmae wet |
been ratified, an event examined 1in the next S € C

103The founders were concerned tlamgress might resist the proposal of necessary amendments. As a result, they

included the Article V Convention process as an alternative to congressional proposal of amendments. Alexander

Hamilton explained the origins of the Article V Convention proded$he Federalist “The intrinsic difficu
governing thirteen states ... will, in my opinion, constantly impose on the national rulers the necessity of a spirit of

accommodation to the reasonable expectations of their constituents. But therefisther &onsideration. It is this,

that the national rulers, whenever nine States concur, will have no option on the subject. By the first article of the plan,

the Congress will be obliged to call a convention for proposing amendmérite words ofltis article are

peremptory. The Congress ‘shall call a convention.’ Nothin
Al exander Hami l tThaFedefalGtiNumbédr 85s(Gambridge, MA: The Belknap Press of the Harvard

University Press, 1961), p. 546.

For further information on the “Article V Convention
amendments, s€8RS Report R4258J he Article V Convention to Prope Constitutional Amendments:

Contemporary Issues for Congreby Thomas H. NeajendCRS Report R4259Zhe Article VV Convention for

Proposing Constitutional Amendments: Historical Perspective€fogressby Thomas H. Neale

®Mason Kalfus, “Why Time Limits on the Rat i fUbiversityi on of Con
of Chicago Law Reviewol. 66, no. 2 (spring, 1999), pp. 4853.

106\While these are precedents that Congresidcfollow, or at least look to for guidance, it should be recalled that one

Congress may not bind succeeding Congresses in expredsheir decision makingSee, for example, William

Holmes Brown, Charles W. Johnson, and John V. Sullidanise Practie: A Guide to the Rules, Precedents, and

Procedures of the HougeWa s hi ngt on, DC: GPO, 2011), p. 158: “The Consti
determine the rules of its proceedingghis power cannot be restricted by the rules or statutontrerats of a

preceding House.?”

10715 Stat. 709. The reconstructed legislatures of North Carolina, South Carolina, and Georgia reversed rejections by

earlier unreconstructed state legislatures. Ohio and New Jersey had passed resolutions purporting to rescind their earlier
ratifications ofthe amendment. For further information, €amstitution Annotated “ Ar t i ¢l e V1. 2, Proposin
Ame n d me https;//Constitution.congress.gbvdwseéssaydrtV_1 2/

10816 Stat 1131. Here again, Congress refused to acknowledge the act of the New York legislature purporting to
rescind its previous instrument of ratification.

EH

alt
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Opponents of whRAeemntodnygiuens,ti oning the plenary an
amending process, raise questions on general grc
Some reject it on fundament alh eepxfaisn cLliapyl eR,e vGreow ¢ r
asrsteed t hat

extension is unconstitutional insofar as it rests on the unsubstantiated assumption that states
which ratified the ERA with a severear time limit also would have ratified with a longer

time limit, and insofar as it attempts to force those statéo an artificial consensus
regardless of their actual intentio?€.

ERA supporter Mary Frances Berry nosed a similar
opponents:

some scholars pointed out that legally an offer and agsped terms is required before

any contract is valid. ERA ratification, according to this view, was a contract. Therefore,
states could not be regarded as contracting not in the agreed upon terms. The agreed upon
terms included a sevegrear time limit. When seven years passed, allgxsting
ratifications expired®

WritiCogrsitni t uti oyabu€ChmmenBamrpnon P. Denning and
additional criticisms of efforts to revive the g
ample time had beom prerowedad D2 nmnawdi 1982t i They
that elimination of ratification deadlines woulc
of acts of ratificdstieoguu;a Itihtayt ipnr olgareeesasmdi dis owooineetny
renddr s ERerafnldiotuhsat allowing “¢ahehprodpbsed amenlden
would suggest that no amendment to the U.S. Con s
regarded ™!s rejected.

The Madison AthédrednkSvetné yth Amendment) :

i
Domant Proposal Revived and Ratified

Supporters of the proposed Equal Rights Amendmen
argument for the’s prviophbislidiSg metmlddne Avnemtdyme nt t o t |
Constitution, also keawn ahitcthhe oMad ¢gil man eAlmadmd m n |
government under the Constitution, but fell 1ntc
public interedtewniyy.inlnhE782teC@gress propose
amendments troa ttihfei csattaitees. fAdrrticles II1II1 through X
of Rights, the first 10 amendments to the Constdi
declared adopted on December 15, 179 1wi tAlr t i ¢ 1 es
the Bill of Rights; Article I’Ipaywhkioal dr ¢ gkier ed ft
until after an election for the House of Represe
between 1789 and 1791 (06hsetates final7889)¢thatsbol
largel y*f orgotten

Grover Rees 111, “Throwing Away the Key: The nUiRconstituti

Texas Law Reviewol. 58, no. 5, (May 1980), p. 930.
110Berry, Why ERA Failedp. 71.

Brannon P. Denning and John R. Vil e ConstiNtorarCommentaryi ng t he Eq
(University of Minnesota), vol. 17, winter, 2000, issu@.3598. See also the discussion of the unique circumstances of

the 27" Amendment irConstitution Annotated “ Arti cle VI1. 2, Proposing an Amendment,
https://constitution.congress.gbvdwseéssayartV_1_ 2/

112|1n 1873, Ohio provided the only additional ratification to the pay amendment. For the record, Article | proposed
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After nearly two centuries, the Madison Amendmen
Wyoming legislature was informed that as no dead
me as ur eu awhalsy asrtgi 11 viable. Seizing on the opport
3, 1978, vote by Congress to increase compensat:i
legislature passed a resolution apopfroving the pr
ratification, the 1egislaturembceirt ecdo ntpheen scaotnigorne,s s
t hat

the percentage increase in direct compensation and benefits [to Members of Congress] was
at such a high level, as to set a bad example to the geoerdation at a time when there

is a prospect of a renewal of doudligit inflation; and ... increases in compensation and
benefits to most citizens of the United States are far behind these increases to their elected
Representatives. 113

a

Wy b mg n gsl aatcutrieon went almost unr &pegboedg, Dhowe
Univer s Texas undergraduate stud
Il via e | i-pgeirbslopna ficgamm r # i r T d at i
t dre tion to tHdhpsoposal t o s
effor oped into a nationwide mo
ns of 2ndment between 1983 and
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resh
ngr e “hobutmemdmemnme d ttohathe Constituti
adl i for ratification andThe thesobdibrenswenit
dtthee s ense of tehaes tCo3n gorfe stsh et hractmaaitnilng 15 St ate
opo&end nlment to ,whiclowstulidudélbay the effect ¢
ries the compensation of Members of Congress U
preset™Ad t hvegthh enro afcutri on was taken on the reso

ticipatssedr «Csomogmsees st o the amendment

On May 7, 1992, the Michigan and NMawdiJseomsey |egi
Amendmbac¢ omi n'gantdh®e3t98®8®es tAsappgovelellebAar thiwyi st
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1 as the number of state ratifications of
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of the United States certified the ratification
that the amendment had become pdFedeotl!lt'RegConeti
Although theeAinidhicaildty wag hopized by the U. S. C«
adoption and issue a certificate declaring the a
believed that, in light of the wunusual <circumst a
bohbuses was necessary to sxolnddithinhdhey Modssont Ae
regulating the size of the House of Representatives so that it eventually wauln ¢ 1 ude “not 1l ess than t wc
Representatives, nor more than one Representative for ever
13Wyoming legislature, HRes . 6 (March 3, 1978), quoted in Richard B. B

History and Legacy of th&wentyS e v e nt h A nrerdhdnmleaw Reyiéwol. 61, issue 3, (December 1992),
p.537.

114 Kyvig, Explicit and Authentic Actp. 465.
115H.Con.Res. 194102 Congress, intrduced August 1, 1991.
1161 U.S.C. 8106.

WArchivist of the U.S., <I[Eedetal Redistewa. b6i7,tnam 97 (May 19, 1092y ppd me nt 2 7, 7
2118721188.

18« Madi s on A Gengressianchthe Nition, vol. VII, 198992 (Washington, DC: Cagressional Quarterly

Inc., 1993), p. 97Zor additional examination of the role and authority of the Archisist Ber ns t e érn, “The S1le
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House dld Cpme ®%osn Ma2y0 20, and St. lCeoo nS RBasrt.& 12dDopt e d
S. Res?on298h e same day. All three resolutions dec
and ptahret Gofn'$t it uti on.

By providing a recent example of farpmopes¢daamar
century, -StleAnfelrehmen st 6 ulgRA ssaurp paotrttacirsma bl e model
renewed consprdephdgaaln ARmfgnhdthse n t

RatificatMaodni soofn tAnee ndmMatel for the P
Equal Rights Amendment?

The example of the Madison Amendment contributed
scholarship that asserts the prbpotscidt Equaans Ri g
viability. One of the earliest expressions of th
in Wihlel i am and Mary Jounmall 99f7 . Wolnheen aant dh otr’lse rileamws

adoption oSfe vtehnet hT wAcnietanpldlmeemge d many of t he as s ump!H
ratification gétmemtnuryd. dAadeapgt atheee 2Af t he Madiso
Archivist and the Administrator of Gé¥menrdal Ser vi
ultimately ved$sdawesd bygi fonhgrconfirm that there
ratifications o fmupbreo proosuegdh | aymecnSlinheenntpsat h ne o u we nt

to examine the-ylkiassrt driyneofl itmhe ,s cewenrcl uding after
on sthkeject that this device was a matter of proc
body of the amendmeséepatatetf)iromsthachmendment i
it can be t¥PRy texdt eamsd ifn g xtieHnelddoirni eg,i n(Gol n gfrReAs s b a s e
on the broad authority over the ¥’mendment proces
Finally, the authors assert eSde,vernetlhy iAnmge nodnmetnhte, ptr

“even i1if-yehe $emenlwadegisdatovaebprocedure, a 71 a
limit expired can still be revi?®lwe dt mhenidr awiceewp,t eec

Awakes The History and Legacy of the Twerfye ve nt h Amen d542. nt , ” pp. 540
119H.Con.Res. 320102 Congress, sponsored by Rep. Jack Brooks.

1205,Con.Res. 1201024 Congress, sponsored by Sen. Robert Byrd and others.

1215 Res. 298102 Congress, sponsored by Sen. Robert Byrd and others.

1225.Con.Res. 12a8ndS.Res. 298Congressional Recordol. 138, pt. 9 (May 20, 1992), p. 11869.Con.Res. 320
Congressional Recordol. 138, pt. {May 20, 1992, p. 12051. Sen. Robert Byrd of West Virginia also introduced
S.Con.Res. 12&n May 1, 1992, to declare that the ratification periods for four other pending amendments had lapsed,

and that they were no longer viable. He did not, however, include the Equal Rights Amendment among them. The
resolution was referred to the Senate Judiciary @iti®e, but no further action was taken.

123 Office of Legal Counsel, U.S. Department of Justic& o n gr e s s i o n a | M@mwrandunOpiniahfoe n t , 7
the Counsel to the Presidemay 13, 1992, and November 2, 1992htps://biotech.law.Isu.edolaw/olc/

congress.17.htm See also Michael Stokes Paulsen, “A General Theory
TwentyS e ve nt h A nYalaLldwndowrrtalyol. 103, no. 3December 1992), p. 680, at footndte
124 Allison L. Held, Sheryl L. Herndarand Danielle MSt a ger, “The Equal Rights Amendment :

Remains Legally Viable and Properly Before the Stal@4lliam and Mary Journal of Women and the Lawl. 3(no
issue number)1997, pl121.

2°Held, Herndona nd St ager, “The Equal Rights Amendment: Why the EI
Before the StatesWilliam and Mary Journal of Women and the Lawl. 3(no issue number1997,pp. 129130.
1%6Held,Herndona nd Stager, “The Equal Rights Amendment: Why the EI

Before the StatesWilliam and Mary Journal of Women and the Lawl. 3(no issue number1997,p. 131.
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if one Congress failed to extend or remove the
later Congress could ultf mately validate their

Ot her observers question the value of the Madisc
ConstitutionpabDe@Qammgnaoady VileSasesrtrh eddmdrihdrme itthe
e

presentmaddal pPoer ERA supportessorkEgamisni nhetyhs ug
th‘athe courts and most members 'G4fs‘d@omgress have |
amendheanctk,i ng the full auth8Revyewlfnghwha6t they
chaat dad zenfavor absbd t hee Mpude sionh i vdamreinodunse nlte gal c
t he aaustkheod swhet her whatj utrhye yr irgegfeedr rreadt itfoi caast itohne
result in its similar evidedr atpiomn Wy imherjpucitc i
Similar ly, Nacommadt dmwe/wednathat, by blocking i
salary increases, Congress itself has ad@slso persi
requiremddatlsawihmgarhe compensation for the servi
Representatives, shall take effect, ud®il an el e

On the other hand, supporters of theTwewtppsed ETF
Seevn Amendment refers more to what they might <cha
amendment, rather than the intrinsic integrity c

Constitutional scholar Michael St okewve Ptalul sen v
Amendment as an example 1in the case of the propo
the contemporaneity 1issue, suggesting that the e

should beoccasionsnot long, drawrout processes. To permit ratification over a period of
two centures is to erode, if not erase the ideal of overwhelming popular agreernTémre

is no assurance that the Twessgventh Amendment ever commandedarat one timge
popular assent corresponding to the support ofthirds of the members of both houses
of Congress and threfeurths of the state legislatur€8(Emphases in the original.)

It could be further argued by opponents of propc
whatever the precedent sect-Sbwye Ctom gAtmos shdaivaen td e ¢ 1 a1
been regularly adopted, there is no precedent fc
state ratifications adopted after two ratificatdi

The Role of the Supr eDmel | @onu ratn d¥el coisssi o 1
Colemanew. Mill

By some measures, the action of the Archivist of
the TWewe¢wnyth Amendment, followed by congressiona
superseded a body of constituthendlD2@fsi maidpll® 31t}
body of theory and political considerh2892bn ar gua

2This would arguably igignofERA.o0 Nevada’s 2017 ratif

2Denning and Vile, “Necromanci n Seealéodhe disgussioh of Re ugigue s Ame nd me n
circumstances of the #Amendment inConstitution Annotated “ Ar t i cle V1.2, Proposing an Am
https://constitution.congress.gbvdwseéssayartV_1_ 2/

129 Constitution Annotated “ Art i cl e V1. 2, P r httpsd/constittioncangreAsigbwwhbehe nt , ” at
essayartvV_1_2/

BWErjic¢c Fish and Daniel He me | , “ Natiangl tawsJournad Januaryc30, 2042, att ut i on a |
http://www.law.comisp/inlj/PubArticleNLJ.jspi=1202540170443&lreturn=.

Blpaulsen, “A General Theory of ArtiSkee¥WNthTHme@dmenttitpon
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decisRiolnl oimm, vt h&l oase 1in which the Court first e
conditions of r atnisftiictauttiioom aflo ra mpernodpmoesnetd ccooul d b
Congress, and that the c¢ondi t*Tohnes Csohuorutl dc obnec Iruodueg

that, relying on the broad grant of authority cc
“keeping withlilnmieasonhabfix a def'nite period fo
At the same time, the Cowwrfomodedgt documenhsng oi
question of time | imits for ratification of a du
whet her ratification would be valid at any ti me

within a few years, a century or even a longer period, or that it must be had within some

reasonable period which Congress is left free to define? Neither the debates in the federal

convention which framede Constitution nor those in the state conventions which ratified

it shed any light on the questiof¥.
Ultimately, however, the Court concluded that pr

ratification in the stateshatececamotdmetteps in a s

are to be considered and disposed of presenfl] ratification is but the expression of

the approbation of the people and is to be effective when had irfthndles of the states,
there is a fair implication that it must be sufficiently contemporaneous in that number of
states to reflect the will of éhpeople in all sections at relatively the same period, which of
course ratification scattered through a long series of years would /A8t do

The need for contemporaneity was also discussed
apportionmehntandenHlee Ma diost denh o Lehepedindei mtg, i n 1921.
The Court maintained that the ratification of t1l
proposed“uwmd eli¥Pdeme scholars’sdos puitie/n/tome Court

howevesron Mal fufbewtuntvagsiny o,f cClhaicmegd tLhnawt Re v
reference to the contemporaneity doctrine 1is to
deliberations of t#Ke Philadelphia Convention.

I €0l eman ¥t heMi S Lpmaeme explicitly held that Congr e
determine whether an amendment is sufficiently c

132 Dillon v. Gloss 256 U.S. 368 (1921). Dillon, asted on a violation of the Volstead Act, asserted, among other

things, that the P8Amendment was unconstitutional because Congress had included a ratification deadline in the body

of the amendment, an action for which no authority appeared in the Qbostit

133 Dillon v. Gloss 256 U.S. 368 (1921).

134 Dillon v. Gloss 256 U.S. 368 (1921).

135 Dillon v. Gloss 256 U.S. 368 (1921).

B6Dillonv.Gloss 256 U.S. 368 (1921). Justice Van Devanter, delive
the betterconclusion [constitutional amendments lacking contemporaneousness ought to be considered waived]

becomes even more manifest when what is comprehended in the other view is considered; for, according to it, four

amendments proposed long agtwo in 1789, onén 1810 and one in 1861are still pending and in a situation where

their ratification in some of the States many years since by representatives of generations now largely forgotten may be

effectively supplemented in enough more States to makefiweths by representatives of the present or some future
generation. To that view few would be able to subscribe, a
B'Kal fus, “Why Time Limits on the Ratificatiodd3 of Constitut
138 Coleman v. Milley 307 U.S. 433 (1939). This case concerned the Child Labor Amendment, and arose from a dispute

in the Kansas Senate over ratification procedure. This amendment was examined at greater length earlier in this report,
under “Ctoag8ewet¥sesarSeRati fication Deadline.?”
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““he amendment hal[s] 1ost ’i'™lsCovliietmatnhey Hti lgho Cghr t
refisnehdolidiivgsorni hing that when it proposes a con
Congress may fix a reasonable time for ratif:

there was no provision in Article V that sug;
be open for ratification forever;

since constitutional amendments were deemed
necessity, theypshoa;hdl pe dealt with

ic¢ouled reasonably implied thatcdatiVfication b
should be sufficientlgcttcoanteampiornrwicedea sC WS AT S
of public approval in relatively the same pe:

ratification of a proposed amendment must o0c.
after Proposal
The Court additionally ruled, yhoawerveears,o ntahbalte itfi nf
period for ratification of a proposed amendment,
decide what constitutes such a period. The Court
and, hence, nonjauts ttihcei agbul ees,t iboenlsi eweirneg ctohmmi t t e d

by, Congress in exercise of its constitutional a
ratification proc¥dures for an amendment

Thipsol i t i c diln tqeurepsrteitoant i oann eoi ft yt hies scuoen tiesmpaorrgua bl y
el ement supporting the fundamental constitutiona
ERA advocates.

Anot her observer suggests, however, thsat the cor
rul iGoglacmm v ., Mindd erence the political question do
the contemporary political situation. According
influenced by, and overreacted tticc,alt hset rmegggal teisv ew
President Franklin Roosevelt ove A tlhaet ecro ncsotuirttu,t 1
bruised by its politically wunpopular New Deal ru
defense of ratificatdiinmd [toinme2Mii@diatssd (Stsoleesu nRa wlt
also questione® tdlee iCou/permeannen, vCo wiiglels ¢“p ammlgi ttithcaal t he
ques’dbpothrine could be interpreted to assert a de
over fiheatria¢n processonshtaititsi amghably anti
Ancillary Issues

A range of subsidiary issuepurviudw aslhoswl ¢ oime wnd
of the proposed Equal Rights Amendment or a si gn
additional ratifications beyond the expired rati

139 Coleman v. Milley 307 U.S. 433 (1939).
140 Coleman v. Milley 307 U.S. 433 (1939).

141 Coleman v. Milley 307 U.S. 433 (1939). Note, however, that in advising the Archivist on certifying ratification of
the 27" Amendment, the Office of Legal Counsel took the view that there was no role for Congress in promulgation of
an amendment. S&ongressional Pay Amendment, Memorandum Opinion for the Counsel to the Président

Timothy E. Flanigan, atttps://biotech.law.Isu.edolaw/olc/congress.17.htm

142 Kyvig, Explicit and Authentic Actg. 468.

143paulen , A General Theory of Article V: The Constitutional Lessons of the TwBnéyv e nt h  Amp.nd me n t ,
706-707, 718721. See also the discussion of congressional authoftiyaConstitution AnnotatedArticle V.

2
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OriginsSevd&saahre Ratification Deadline

One historical issue related to considerat:i
t he badkgitowyhea rs edeeand ] i ne for ratification
(Prohibition). The amendment was

Ame nd men
state r a

i
the propokater SPMaAastpdeddtar ding of Ohio 1s

1 and
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cation deadline expired on June 30,
odewrn sion and remanded the decision
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144 Kyvig, Explicit and Authentic Actp. 225.
145 Kyvig, Explicit and Authentic Actp. 224.

146The 1A mendment, pr ovi drage, gnd the unratifies fhilc Lalsor Asnentinfient, were the last to
be proposed by Congress without a ratification deadline.

147The nine proposals are theR@1st, 229, 239 24", 25" and 268 Amendments, and the proposed Equal Rights and
District of Columbia Voting Rights (Congressional Representation) Amendments.

148 Kyvig, Explicit and Authentiécts, pp. 451416.
149|daho v. Freemanb29 F. Supp. 1107 (D. Idaho, 198a)pb. juris. noted455 U.S. 918 (1982yacated and
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ERA s upmioghtechraswe ee 1 , that since ColiemSupwe mdli Cbur
that Congress has plenarynpeopworceiss ,pridvimaiyngpef ar
this holding that Congress also possesses dispos
of resTheys moght @dn @sm8& &8 atchtaiton directing Secre
William Se warFdo utrotAdkenctdhme et tt he be ratified, not wi
resci,fsitomeri boaddrmethority ove&r the amendment
Speculation on poti emtiqiuadisi thivoyno nids ¢ ber s pbwt i of t hi
rescission arguably remains a potentially viable
a revival of the proposed Equal Rights Amendment

Congressional Promulgation of Amendments

Somebservers have noted that, while Congress pas
Fifteenth-Seardt iwdAmendments to be valid, congr e s
amendments that have been duly r attiuftiieodn ails not
foundation. In his 1992 Memorandum for- the Couns
Seventh Amendment, Acting Assistant Attorney Gen

Article V clearly delimits Congress role in the amendment process. Ithauizes
Congress to propose amendments and specify their mode of ratification, and requires
Congress, on the application of the legislatures of-thimals of the States, to call a
convention for the proposing of amendments. Nothing in Article V suggedt€timgress

has any further role. Indeed, the language of Article V strongly suggests the opposite: it
provides that, once proposed, amendmésitall be validto all Intents and Purposes, as
Part of this Constitution, when ratified’bihreefourths of tle Stated5! (Emphasis original

in the memorandum, but not in Article V.)

The same viewpoint has been advanced by constitau
question s hor tSleyv canftthe rA ntehned nilewnetn twa s dlkeae l ared t o
noted

An amendment is valid when ratified. There is no further step. The text requires no
additional action by Congress or anyone else after ratification by the final state. The
creation o-fpramulgation byrCdngresshaspnd foundation in étext of the
Constitution*®2

Supporters of the proposed Equal Rights Amendmen
Cousr tr u lCiod @ miam . v.l fMipllleenvary authority over the ari
Congress, adyghboodaotlessoimprgchstumably extend to other
including provision for such routine procedures

remanded to dismisg59U.S.89(1982) See also “ERA Dies ThiCongresSianalt es Short o
Quarterly Almanac, 97 Congress,  Session, 1992p. 377378.

9See earlier in this report under “Article V: Congressiona

151 Congressional Pay Amendment, Memorandum Opinion for the Counsel to the Présidéntothy E. Flanigan, at
https://biotech.law.Isu.edolaw/olc/congress.17.htm

152\Walter Dellinger; Le gi t i macy of Constitutional ClHarvagdéaw Ret hi nking ¢
Review vol. 97, issue 2 (December 1983), p. 398.
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The Proposed District of Columbia Voting Rig
Representation)Cohgeardme Pl aces @&l iRmd iifn ctalhd or
Body of the Amendment

Congress has proposed one constitutional amendme
Ri ghts Amendment began the ratification process

(Congressional RapmdsefFtoat itchn)y Amemdment, Congr
earlier practice of placing a deadline for ratiHf
According to contemporary accounts, this decisic

congredsbhaomalover the BRA deadline extension.

The District of Columbia i1is a unique jurisdictic
““exclusive Legislation in "Clon@asess whast sxevearn s.e

aut horithatawemmaptiliel with varying degrees of att
succession of different governing -bodies, Dbeginr
di senfranchised citizens of WashingtDmir DC, bega
Amendment , ratified 1in 1961, established their r
President Lyndon Johnson used his reorganization
a city council, al'®on pr2ekGsdsfivawailded atpyp oliamw efdar

nowmoting District of Columbia Delegate to Congre
Represe¥ltmti%z3, President Richard Nixon signed
ma r and council, whiitlye orveesre rlveigni g8’lualttiioma tteo aCuotnt

o
o

r more than a decade of change, proponents e
ortionate to that of a state wou-ld be an 1 mg
rnment by utnhbei aDi sltnr i1c9t7 70,f RCeoplr e s ent ati ve Don
rman of the HosmssS8ubuodmmiatygeComm{Civebt and Cc
oHl. uJc. eRde( s9.€ o5n5g4r e s s ) . The resolution, as 1introd

o

-
H T < 0 Tt <Ko
=0T o

Resolved by the Senate and the House of Representatives of the United States of America
in Congress assembled (two thirds of each House concurring therein), That the following
artide is proposed as an amendment to the Constitution of the United States, which shall
be valid to all intents and purposes as part of the Constitution when ratified by the
legislatures of three fourths of the several states within seven years of the date of
submission by the Congress:

Article—

Section 1. For purpose of representation in the Congress, election of the President, and
Article V of this Constitution, the District constituting the seat of government of the United
States shall be treated asufb it were a state.

Section 2. The exercise of the rights and powers conferred under this article shall be by the
people of the District constituting the seat of government, and as shall be provided by the
Congress.

%0rrin G. Hatch, “Should the Capital Vote in Congress? A C
Representai o n A me Folham Wrban Law Journalol. 7 (issue 3), 1978, p. 483.

154.S. Constitution, Article I, Section 8, clause 17.

155U.S. President, Lyndon B. Johnson, Reorganization Plan Number 3 of 1967, 81 Stat. 948.

156 The District of Columbia Delegatsct, 84 Stat. 845.

157 The District of Columbia Self Government and Government Reorganization Act, 87 Stat. 774.
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E x
Ju
am
y e
Co

Du
W a
bo

c B 5B

Section 3. The twentthird article ofamendment to the Constitution of the United States
is hereby repealed.

were held in the subec
diciary Commi e reported the measure
ndment offered y Representative M. C-a
ar ratification deadline directly 1in t
ngressionelpo@itendt d/hlajt t his provision

tensive hearing
tt

]
e
b

was intendeda ensure that the deadline could not be extended by a simple majority vote
of Congress. The Justice Department has said in the case of the Equal Rights Amendment
that Congress could extend the deadline for ratification by a simple majority vote because
the time limit was contained in the resolving clause rather than in the body of that
amendment®®

mi |l ar 1l y,o0 rwithiatmi nUg biand uka wgJ &6 hren e AormeOrpreirni
Utah noted the following

Section 4 of the D.C. Amendment requitkat ratification of the necessary thiieeirths
of the states must occur within seven years of the date of its submission to the states. The
inclusion of this provision within the body of the resolution will avoid a similar controversy

ommi t
t o t
I dwel
he body

t e¢
he
|

oHda,t c¢She n

tothatwhichhasrai s en with respect to the time limit for r

Rights Anm¥ndment . ”

ring conHildeRadmi ¢hedfull Housefidamigam
s deleted from the authorizing resolut
dy of the proposal by voice vote as a

Section 4. This article shall be inoperative, unless it shall have been ratified as an
amerdment to the Constitution by the legislatures of tHmeths of the States within
seven years from the date of its submissf8n.

e amendment passed the House on March

gke skltitn
ion, anc
new sect

an #td rtdwo c oengsutiirt'®hftkieotnSaeln art e t emk swepd trhees oHouu si e

August 16, 1978. During four days of
ald.oJp.tReos . Abguwst 22 by a margin of 67 t

equi % ment

o
W)

strict of Columbia Congressional R
years after it was proposleéd stR2Csh
S

<

18« D, C. Re p rGosgressionaltQuastarly Almanac, D& ongress, ® Session, 1978, vol. XXX[84)
(Washington: Congressional Quartelmyg., 1979), p. 793.

2, 1978,
debat e,
o 32, o

epresent
@rds s . I

titrtequant 2mlbhpt mdnddtfecoduprprhesyv e drb y3 8t, h roef

Hatch, “Should the Capital Vote in Congress? A Critical A
Representation Amendment, ” p. 483.

«“pDistrict of Col umbi a Cdhgrgssionat Recordel.tl24ppart 4i(Marck, d978),p.e s s , 7

5263.

Bl District of Col umbi a Cdhgrgssionat Recordel.t124ppart 4i(Marcic2y 19g8), pps s , 7

52725273.

2« District of Col umbi a Cdhgrgssionat Reeordal.t124ppart 2D (Augdsd 22,1978)s s , 7

27260.

163 Ratifications by year: 1978: Michigan, New Jersey, Ohio; 1979: Connecticut, Massachusetts, Minnesota, Wisconsin;

1980:

Hawaii, Maryland; 1989: Maine, Oregon, Rhode Island, West Virginia; 1984: Delaware, Louisiana, lowa.
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Concluding Observations

The arguments and constitutional principles reld9i
theppyod Equal Rights Amendment include, but may

Ar t i,c Iteh eVyr asmtseexrcte,ptg onal ly broadt hdei scretion :
constitutional amendment process to Congress.

In their 1nterpre"ﬂvaetnSteyne;Amtehnedmmmgatgrmpsltes of the
that there 1s no requirncdcmemrtatdfffoircarnttiomp praoce
poposed constitutional changes.

ERA proponetthe Shprmmeébh €i€oi ¢mainn v . Mill er
gives Congresssevtitdienglicamrcdittiiomnsi.nfor the rati

Far from being sacrosantotf¥agdnBathheehement in
sevweenar deadline for amendments has its origi
opponents of the Eightge®PmtohiAdAmdndment author:

The decision of one Congre
amendment does mnot constra
reviving or acceding to th

ss in setting a de.
in a later Congres:
e ratification of

Against trhtesseofstsaupmert may be weighmdghhe cauti
argue as foll ows:

The TSeweAhnmelnmn dmenta questfiooridbl ésmodeltevive t1}
pr opBgsueRdlg Ame ndment ; unlike the proposed amen:
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